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By Request of the Local Government InterimCommittee

A Bill for an Act entitled: "An Act requiring workers'
conpensation coverage for all volunteer firefighters; del aying
i npl ement ati on; superseding the unfunded mandate | aws; and

anendi ng sections 7-33-4510, 19-18-601, and 39-71-118, MCA."

Be it enacted by the Legislature of the State of Mntana:

Section 1. Section 7-33-4510, MCA, is anended to read:

"7-33-4510. Workers' conpensation for vol unteer

firefighters —mnoet+H-eat+on—++——coveragenot—provided—
definitions. (1) An enployer way, on or after QOctober 1, 2021,

shal | provide workers' conpensation coverage as provided in Title
39, chapter 71, to any volunteer firefighter who is listed on a
roster of service.

(2) An enployer may purchase workers' conpensation coverage
fromany entity authorized to provide workers' conpensation
coverage under plan No. 1, 2, or 3 as provided in Title 39,
chapter 71.

(3) +—an An enpl oyer that provides workers' conpensation
coverage as provided in this section—the—enptoyer—ay;,- shall,
upon paynent of the filing fee provided for in 7-4-2631(1)(a),
file a roster of service with the clerk and recorder in the

county in which the enployer is |ocated and update the roster of
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service nonthly if necessary to report changes in the nunber of
vol unteers on the roster of service. The clerk and recorder shal
file the original and replace it wth updates whenever necessary.
The enpl oyer shall maintain the roster of service with the

effective date of nmenmbership for each volunteer firefighter

(4) ++ Prior to Cctober 1, 2021, if an enployer does not

provi de workers' conpensati on coverage, the enployer shal
annual ly notify the enployer's volunteer firefighters that
coverage i s not provided.

(5) For the purposes of this section, the foll ow ng
definitions apply:

(a) (i) "Enployer" nmeans the governing body of a fire
agency organi zed under Title 7, chapter 33, including a rural
fire district, a fire service area, a volunteer fire departnent,
a volunteer fire conpany, or a volunteer rural fire control crew.

(i1) The term does not nmean a governing body of a city of
the first class or second class, including a city to which
7-33-4109 applies, that provides workers' conpensation coverage
to enpl oyees as defined in 39-71-118.

(b) "Roster of service" neans the list of vol unteer
firefighters who have filled out a nenbership card prior to
perform ng services as a volunteer firefighter.

(c) (i) "Volunteer firefighter" means a volunteer who is on
the enployer's roster of service. A volunteer firefighter
i ncl udes a vol unteer energency nedi cal technician as defined in
50-6-202 who is on the roster of service. A volunteer firefighter

is not required to be an active nenber as defined in 19-17-102.
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(1i) The term does not nean an individual who is not |isted
on a roster of service or a nenber of a volunteer fire departnent
provided for in 7-33-4109."

{Internal References to 7-33-4510:
7-6-621 r 39-71-118a 39-71-118 a  39-71- 745x}

Section 2. Section 19-18-601, MCA, is anended to read:

"19-18-601. Benefits the association may provide. BEvery A
fire departnent relief association my aHewto—+ts—+enrbers
benet+ts—for—thefoHHowngecauses—as—provided—by+aw use the

disability and pension fund only to pay for the foll ow ng:

(1) a service pension to a nenber who, by reason of
service, has becone entitled to a service pension;

(2) to a nenber who has becone mai med or disabled for life
in line of duty;

(3) to a nenber who has suffered injury in line of duty;

(4) to a nenber who has contracted sickness in |Iine of
duty;

(5) funeral expenses of a nenber;

(6) pensions to the surviving spouse, orphan, or orphans of
a deceased nenber—;

(7) workers' conpensati on coverage for the fire departnent

in the incorporated city or town that created the fire departnent

relief association; or

(8) mnor adnministrative expenses, as defined by the board

of trustees fornmed under 19-18-104 and approved by the governi ng

body that created the fire departnent relief association. The
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m nor adnini strative expenses nay cover the bond required by 19-

18-202."

{Internal References to 19-18-601:
19-11-601 x}

Section 3. Section 39-71-118, MCA, is anended to read:

"39-71-118. Enpl oyee, worker, volunteer, vol unteer
firefighter, and vol unteer energency nedical technician defined
-- election of coverage. (1) As used in this chapter, the term
"enpl oyee" or "worker" neans:

(a) each person in this state, including a contractor other
t han an i ndependent contractor, who is in the service of an
enpl oyer, as defined by 39-71-117, under any appoi ntnment or
contract of hire, expressed or inplied, oral or witten. The
terms include aliens and mnors, whether lawfully or unlawfully
enpl oyed, and all of the elected and appoi nted paid public
officers and officers and nenbers of boards of directors of
quasi -public or private corporations, except those officers
identified in 39-71-401(2), while rendering actual service for
the corporations for pay. Casual enployees, as defined by
39-71-116, are included as enployees if they are not otherw se
covered by workers' conpensation and if an enpl oyer has el ected
to be bound by the provisions of the conpensation |aw for these
casual enploynents, as provided in 39-71-401(2). Household or
donestic enpl oynent is excluded.

(b) any juvenile who is perform ng work under authorization

of a district court judge in a delinquency prevention or
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rehabilitation program

(c) a person who is receiving on-the-job vocati onal
rehabilitation training or other on-the-job training under a
state or federal vocational training program whether or not
under an appoi ntnent or contract of hire with an enpl oyer, as
defined in 39-71-117, and, except as provided in subsection (9),
whet her or not receiving paynent froma third party. However,
this subsection (1)(c) does not apply to students enrolled in
vocational training prograns, as outlined in this subsection,
while they are on the prem ses of a public school or comrunity
col | ege.

(d) an aircrew nenber or other person who is enployed as a
vol unt eer under 67-2-105;

(e) a person, other than a juvenile as described in
subsection (1)(b), who is perform ng community service for a
nonprofit organi zation or association or for a federal, state, or
| ocal governnment entity under a court order, or an order froma
hearings officer as a result of a probation or parole violation,
whet her or not under appointnent or contract of hire with an
enpl oyer, as defined in 39-71-117, and whether or not receiving
paynment froma third party. For a person covered by the
definition in this subsection (1)(e):

(1) conpensation benefits nust be limted to nedical
expenses pursuant to 39-71-704 and an inpairnment award pursuant
to 39-71-703 that is based upon the m ni rum wage established
under Title 39, chapter 3, part 4, for a full-time enpl oyee at

the time of the injury; and
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(i1) premuns nust be paid by the enployer, as defined in
39-71-117(3), and nust be based upon the m ni nrum wage establi shed
under Title 39, chapter 3, part 4, for the nunber of hours of
community service required under the order fromthe court or
heari ngs officer.
(f) an inmate working in a federally certified prison
i ndustries program aut hori zed under 53-30-132;

(g) a volunteer firefighter as described in 7-33-4109 and,

on or after October 1, 2021, as described in [section 1] or a

person who provi des anbul ance services under Title 7, chapter 34,

part 1. Determ nation of prem uns and benefits for vol unteer

firefighters nust be nmade as provided in 39-71-745.

(h) a person placed at a public or private entity's
wor ksite pursuant to 53-4-704. The person is considered an
enpl oyee for workers' conpensation purposes only. The depart nent
of public health and human services shall provide workers
conpensati on coverage for recipients of financial assistance, as
defined in 53-4-201, or for participants in the food stanp
program as defined in 53-2-902, who are placed at public or
private worksites through an endorsenent to the departnent of
public health and human services' workers' conpensation policy
nam ng the public or private worksite entities as nanmed insureds
under the policy. The endorsenent nay cover only the entity's
public assistance participants and may be only for the duration
of each participant's training while receiving financi al
assistance or while participating in the food stanp program under

a witten agreenent between the departnent of public health and
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human servi ces and each public or private entity. The depart nent
of public health and human services may not provi de workers
conpensati on coverage for individuals who are covered for
wor kers' conpensati on purposes by another state or federal
enpl oynment training program Prem uns and benefits nust be based
upon the wage that a probationary enployee is paid for work of a
simlar nature at the assigned worksite.

(1) subject to subsection (11), a nmenber of a religious
corporation, religious organization, or religious trust while
perform ng services for the religious corporation, religious
organi zation, or religious trust, as described in
39-71-117(1) (d).

(2) The terns defined in subsection (1) do not include a
person who is:

(a) performng voluntary service at a recreational facility
and who receives no conpensation for those services other than
nmeal s, | odging, or the use of the recreational facilities;

(b) performng services as a volunteer, except for a person
who is otherwise entitled to coverage under the laws of this
state. As used in this subsection (2)(b), "volunteer" neans a
person who perforns services on behal f of an enpl oyer, as defined
in 39-71-117, but who does not receive wages as defined in
39-71-123.

(c) serving as a foster parent, licensed as a foster care
provi der in accordance with 52-2-621, and providing care w thout
wage conpensation to no nore than six foster children in the

provider's own residence. The person nay receive reinbursenent

7 LC VFF1



Unofficial Draft Copy
As of: July 25, 2018 (9:05am
LCVFF1
for providing roomand board, obtaining training, respite care,
| ei sure and recreational activities, and providing for other
needs and activities arising in the provision of in-honme foster
care.

(d) performng tenporary agricultural work for an enpl oyer
if the person performng the work is otherw se exenpt fromthe
requi renent to obtain workers' conpensation coverage under
39-71-401(2)(r) with respect to a conpany that primarily perforns
agricultural work at a fixed business |ocation or under
39-71-401(2)(d) and is not required to obtain an independent
contractor's exenption certificate under 39-71-417 because the
person does not regularly performagricultural work away fromthe
person's own fixed business |ocation. For the purposes of this
subsection, the term"agricultural” has the nmeaning provided in
15-1-101(1) (a) .

(3) Wth the approval of the insurer, an enployer may el ect
to include as an enpl oyee under the provisions of this chapter a

vol unteer as defined in subsection (2)(b) or, pending nandatory

coverage on or after Qctober 1, 2021, as provided in [section 1]

a volunteer firefighter as defined in 7-33-4510.

(4) (a) If the enployer is a partnership, limted liability
partnership, sole proprietor, or a nmenber-nmanaged |limted
l[iability conpany, the enployer may elect to include as an
enpl oyee within the provisions of this chapter any nenber of the
partnership or limted liability partnership, the owner of the
sol e proprietorship, or any nmenber of the limted liability

conpany devoting full time to the partnership, limted liability
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partnership, proprietorship, or limted liability conpany
busi ness.

(b) In the event of an election, the enployer shall serve
upon the enployer's insurer witten notice nam ng the partners,
sole proprietor, or nenbers to be covered and stating the | evel
of conpensation coverage desired by el ecting the anmount of wages
to be reported, subject to the limtations in subsection (4)(d).
A partner, sole proprietor, or nenber is not considered an
enpl oyee within this chapter until notice has been given.

(c) A change in elected wages nust be in witing and is
effective at the start of the next quarter follow ng
notification.

(d) Al weekly conpensation benefits nmust be based on the
anount of el ected wages, subject to the m ni mum and naxi mum
limtations of this subsection (4)(d). For prem umratenaki ng and
for the determ nation of the weekly wage for weekly conpensation
benefits, the electing enployer may el ect an anmount of not |ess
than $900 a nonth and not nore than 1 1/2 tinmes the state's
aver age weekly wage.

(5 (a) If the enployer is a quasi-public or a private
corporation or a manager-managed limted liability conpany, the
enpl oyer may elect to include as an enpl oyee within the
provi sions of this chapter any corporate officer or nmanager
exenpted under 39-71-401(2).

(b) In the event of an election, the enployer shall serve
upon the enployer's insurer witten notice nam ng the corporate

of ficer or manager to be covered and stating the |evel of
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conpensati on coverage desired by electing the anobunt of wages to
be reported, subject to the limtations in subsection (5)(d). A
corporate officer or manager is not considered an enpl oyee within
this chapter until notice has been given.

(c) A change in elected wages nust be in witing and is
effective at the start of the next quarter follow ng
notification.

(d) For the purposes of an election under this subsection
(5), all weekly conpensation benefits nmust be based on the anount
of el ected wages, subject to the m ninmum and maxi nrumlimtations
of this subsection (5)(d). For prem umratenmaking and for the
determ nation of the weekly wage for weekly conpensation
benefits, the electing enployer may el ect an anmount of not |ess
t han $200 a week and not nmore than 1 1/2 tines the state's
aver age weekly wage.

(6) Except as provided in Title 39, chapter 8, an enpl oyee
or worker in this state whose services are furnished by a person,
association, contractor, firm limted liability conpany, |limted
l[iability partnership, or corporation, other than a tenporary
service contractor, to an enployer, as defined in 39-71-117, is
presuned to be under the control and enploynent of the enployer.
This presunption nay be rebutted as provided in 39-71-117(3).

(7) A student currently enrolled in an elenentary,
secondary, or postsecondary educational institution who is
participating in work-based | earning activities and who is paid
wages by the educational institution or business partner is the

enpl oyee of the entity that pays the student's wages for al
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pur poses under this chapter. A student who is not paid wages by
t he busi ness partner or the educational institutionis a
vol unteer and is subject to the provisions of this chapter.

(8) For purposes of this section, an "enpl oyee or worker in
this state" neans:

(a) a resident of Montana who is enployed by an enpl oyer
and whose enpl oynent duties are primarily carried out or
controlled wthin this state;

(b) a nonresident of Mntana whose principal enploynent
duties are conducted within this state on a regular basis for an
enpl oyer;

(c) a nonresident enployee of an enployer from anot her
state engaged in the construction industry, as defined in
39-71-116, wthin this state; or

(d) a nonresident of Mntana who does not neet the
requi renents of subsection (8)(b) and whose enpl oyer el ects
coverage with an insurer that allows an el ection for an enpl oyer
whose:

(1) nonresident enployees are hired in Mntana;

(i1) nonresident enployees' wages are paid in Mntana;

(1i1) nonresident enployees are supervised in Mntana; and

(iv) business records are maintained in Mntana.

(9 An insurer may require coverage for all nonresident
enpl oyees of a Montana enpl oyer who do not neet the requirenents
of subsection (8)(b) or (8)(d) as a condition of approving the
el ection under subsection (8)(d).

(10) (a) An anmbul ance service not otherw se covered by
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subsection (1)(g) or a paid or volunteer nontransporting nedi cal
unit, as defined in 50-6-302, in service to a town, city, or
county may elect to include as an enpl oyee within the provisions
of this chapter a volunteer energency nedical technician who
serves public safety through the anbul ance service not otherw se
covered by subsection (1)(g) or the paid or vol unteer
nontransporting nedical unit. The anbul ance service or
nontransporting nedical unit may purchase workers' conpensation
coverage fromany entity authorized to provide workers'
conpensati on coverage under plan No. 1, 2, or 3 as provided in
this chapter.

(b) If there is an election under subsection (10)(a), the
enpl oyer shall report payroll for all volunteer energency nedical
techni cians for prem um and weekly benefit purposes based on the
nunber of vol unteer hours of each enmergency nedi cal technician,
but no nore than 60 hours, tines the state's average weekly wage
di vi ded by 40 hours.

(c) An anbul ance service not otherw se covered by
subsection (1)(g) or a paid or volunteer nontransporting nedi cal
unit, as defined in 50-6-302, may nake a separate election to
provi de benefits as described in this subsection (10) to a nenber
who is either a self-enployed sole proprietor or partner who has
el ected not to be covered under this chapter, but who is covered
as a volunteer energency nedical technician pursuant to
subsection (10)(a). Wwen injured in the course and scope of
enpl oynent as a vol unteer energency nedi cal technician, a nenber

may i nstead of the benefits described in subsection (10)(b) be
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eligible for benefits at an assuned wage of the m ni num wage
establi shed under Title 39, chapter 3, part 4, for 2,080 hours a
year. |If the separate election is made as provided in this
subsection (10), payroll information for those self-enployed sole
proprietors or partners nmust be reported and prem uns nust be
assessed on the assuned weekly wage.

(d) A volunteer energency nedical technician who receives
wor kers' conpensati on coverage under this section may not receive
disability benefits under Title 19, chapter 17, if the individual
is also eligible as a volunteer firefighter

(e) An anbul ance service not otherw se covered by
subsection (1)(g) or a nontransporting nedical unit, as defined
in 50-6-302, that does not elect to purchase workers
conpensati on coverage for its volunteer energency nedica
t echni ci ans under the provisions of this section shall annually
notify its volunteer energency nedical technicians that coverage
i's not provided.

(f) (i) The term "volunteer energency nedical technician"
means a person who has received a certificate issued by the board
of nmedical exam ners as provided in Title 50, chapter 6, part 2,
and who serves the public through an anbul ance service not
ot herwi se covered by subsection (1)(g) or a paid or volunteer
nontransporting nedical unit, as defined in 50-6-302, in service
to atow, city, or county.

(1i) The term does not include a volunteer energency nedi cal
techni ci an who serves an enpl oyer as defined in 7-33-4510.

(g) The term"volunteer hours" nmeans the tinme spent by a
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vol unt eer energency nedical technician in the service of an
enpl oyer or as a volunteer for a town, city, or county, including
but not limted to training tinme, response tinme, and tine spent
at the enployer's prem ses.

(11) The definition of "enployee" or "worker" in subsection
(1)(i) islimted to inplenenting the adm nistrative purposes of
this chapter and may not be interpreted or construed to create an
enpl oynment relationship in any other context."

{Internal References to 39-71-118:
7-33-4510 a  39-71-117 x  39-71-123x 39- 71- 401x

39-71-442 x  39-71-744 x  39-71-4003 x  50- 71- 112x
50- 71- 204x}

NEW SECTI ON.  Section 4. Unfunded mandate | aws superseded.

The provisions of [this act] expressly supersede and nodify the

requi renents of 1-2-112 through 1-2-116.

- END -
{ Nane : Pat Mirdo
Title : Resear ch Anal yst
Agency : Legi sl ative Services D vision
Phone : 406- 444- 3594
E-Mail : prur do@rt . gov}
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